
B  A i  P i iBuy American Provisions

A N D R E A  P O N I E C K I
B U Y  A M E R I C A N  S U P P O R T
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www1.eere.energy.gov/recovery/buy_american_provision.htmlgy g / y/ y_ _p



Authority

“ N O N E  O F  T H E  F U N D S  A P P R O P R I A T E D  F O R  N O N E  O F  T H E  F U N D S  A P P R O P R I A T E D  F O R  
O R  O T H E R W I S E  M A D E  A V A I L A B L E  B Y  T H E  

R E C O V E R Y  A C T  M A Y  B E  U S E D  F O R  A  
P R O J E C T  F O R  T H E  C O N S T R U C T I O N ,  

A L T E R A T I O N  M A I N T E N A N C E  O R  R E P A I R  O F  A L T E R A T I O N ,  M A I N T E N A N C E ,  O R  R E P A I R  O F  
A  P U B L I C  B U I L D I N G  O R  P U B L I C  W O R K  

U N L E S S —

All of the iron, steel, and manufactured , ,
goods used in the project are produced or 
manufactured in the United States.” (2 
CFR 176 70)CFR 176.70)



Manufactured Goods

ONLY FOR PUBLIC BUILDING /PUBLIC WORK/

INCORPORATED INTO THE BUILDING OR WORK

PROCESSED INTO A SPECIFIC FORM AND SHAPE;  
OR COMBINED WITH OTHER RAW MATERIAL TO 

CREATE A MATERIAL THAT HAS DIFFERENT 
PROPERTIES THAN THE PROPERTIES OF THE 

INDIVIDUAL RAW MATERIALS= “SUBSTANTIAL 
TRANSFORMATION”

2  C . F . R .  § 1 7 6 . 1 4 0 ( A ) ( 1 ) .



Wh t i   D ti  What is a Domestic 
Manufactured Good?

P R O D U C T I O N  O R  M A N U F A C T U R I N G  
F A C I L I T Y ( S U B S T A N T I A L  T R A N S F O R M A T I O N )  I S  F A C I L I T Y ( S U B S T A N T I A L  T R A N S F O R M A T I O N )  I S  

P H Y S I C A L L Y  L O C A T E D  I N  T H E  U N I T E D  S T A T E S  O R  
I T S  T E R R I T O R I E S

T H E R E  I S  N O  R E Q U I R E M E N T  W I T H  R E G A R D  T O  T H E  O R I G I N  O F  
C O M P O N E N T S  O R  S U B C O M P O N E N T S  I N  M A N U F A C T U R E D  G O O D S  

U S E D  I N  A  P R O J E C T ,  A S  L O N G  A S  T H E  M A N U F A C T U R I N G  
O C C U R S  I N  T H E  U N I T E D  S T A T E S .  

2  C F R  1 7 6 7 0 ( A ) ( 2 ) ( I I )  2  C F R  1 7 6 . 7 0 ( A ) ( 2 ) ( I I ) .  

T H E  D O M I C I L E  O F  T H E  P A R E N T  C O M P A N Y ,  S U B S I D I A R Y ,  
D I S T R I B U T O R ,  O R  S U P P L I E R  I S  N O T  R E L E V A N T  F O R  

D E T E R M I N I N G  C O M P L I A N C E  W I T H  T H E  R E C O V E R Y  A C T  B U Y  
A M E R I C A N  P R O V I S I O N .



Substantial Transformation

M U S T  O C C U R  I N  U N T I E D  S T A T E S ,  T H E  S U B S T A N T I A L  
T R A N S F O R M A T I O N  G U I D A N C E :

H T T P : / / W W W 1 E E R E E N E R G Y G O V / R E C O V E R Y / P D F S / E E R E SH T T P : / / W W W 1 . E E R E . E N E R G Y . G O V / R E C O V E R Y / P D F S / E E R E _ S
U B S T A N T I A L _ T R A N S F O R M A T I O N _ G U I D A N C E . P D F

P R O V I D E S  3  Q U E S T I O N S ,  A N S W E R I N G  T H E S E  ( O R  H A V I N G  
T H E  V E N D O R  A N S W E R  T H E S E )  S H O U L D  C L A R I F Y  

S U B S T A N T I A L  T R A N S F O R M A T I O N



Waivers

C A N  O N L Y  B E  D E T E R M I N E D  B Y  T H E  A S S I S T A N T  S E C R E T A R Y  C A N  O N L Y  B E  D E T E R M I N E D  B Y  T H E  A S S I S T A N T  S E C R E T A R Y  
F O R  E N E R G Y  E F F I C I E N C Y  A N D  R E N E W A B L E  E N E R G Y

1 . N O N A V A I L A B I L I T Y  ( N O T  P R O D U C E D  O R  M A N U F A C T U R E D  I N  (
S U F F I C I E N T  A N D  R E A S O N A B L Y  A V A I L A B L E  Q U A N T I T I E S  O F  A  
S A T I S F A C T O R Y  Q U A L I T Y )

2 U N R E A S O N A B L E  C O S T  ( W I L L  I N C R E A S E  C O S T  O F  T H E  2 . U N R E A S O N A B L E  C O S T  ( W I L L  I N C R E A S E  C O S T  O F  T H E  
O V E R A L L  P R O J E C T B Y  M O R E  T H A N  2 5 % )

3 . I N C O N S I S T E N T  W I T H  T H E  P U B L I C  I N T E R E S T



Waiver Process

N O N A V A I L A B I L I T Y / U N R E A S O N A B L E  C O S T  W A I V E R  R E Q U E S T  
F O R M

H T T P : / / W W W 1 . E E R E . E N E R G Y . G O V / R E C O V E R Y / P D F S / E E R E _ B
U Y A M E R I C A N N O N A V A I L A B I L I T Y T E M P L A T E . P D FU Y _ A M E R I C A N _ N O N A V A I L A B I L I T Y _ T E M P L A T E . P D F

T E C H N I C A L  I N F O R M A T I O N  I S  S E N T  T O  
C G S O S O “ SM A N U F A C T U R I N G  E X T E N S I O N  P A R T N E R S H I P  F O R  “ S U P P L I E R  

S C O U T I N G ”  A N D  T O  I N D U S T R Y  T R A D E  A S S O C I A T I O N S ,  
U N I O N S ,  E T C  T O  S E A R C H  F O R  D O M E S T I C  M A N U F A C T U R E R S .  



iDocumentation

W H A T  R E C O R D S  A R E  N E E D E D  T O  D O C U M E N T  C O M P L I A N C E  W H A T  R E C O R D S  A R E  N E E D E D  T O  D O C U M E N T  C O M P L I A N C E  
W I T H  T H E  B U Y  A M E R I C A N  P R O V I S I O N S ?

G R A N T E E S  A R E  R E Q U I R E D  T O  F L O W  D O W N  T H E  B U Y  
A C A  Q S  O  S C S  A   A  A M E R I C A N  R E Q U I R E M E N T S  T O  S U B R E C I P I E N T S ,  A N D  I N  A N Y  

S U B A W A R D S  O R   S U B C O N T R A C T S .

C O N T R A C T O R S  A N D  V E N D O R S  S H O U L D  B E  H E L D  R E S P O N S I B L E  
F O R  C O M P L Y I N G  W I T H  T H E  B U Y  A M E R I C A N  P R O V I S I O N S .

G R A N T E E S ,  S U B - R E C I P I E N T S  A N D  S U B A W A R D E E S  M A Y  A S K  
C O N T R A C T O R S  A N D  V E N D O R S  F O R  L E T T E R S  O F  C O N T R A C T O R S  A N D  V E N D O R S  F O R  L E T T E R S  O F  

C E R T I F I C A T I O N .  



i C i dDocumentation- Continued

G U I D A N C E  O N  D O C U M E N T I N G  C O M P L I A N C E  W I T H  T H E  
R E C O V E R Y  A C T  B U Y  A M E R I C A N  P R O V I S I O N SR E C O V E R Y  A C T  B U Y  A M E R I C A N  P R O V I S I O N S

S T A T E  A N D  L O C A L  G O V E R N M E N T S  A N D  T R I B E S  M U S T  F O L L O W  
T H E I R  O W N  P R O C U R E M E N T  P O L I C I E S  A N D  P R O C E D U R E S ,  P E R  ,

1 0  C F R  6 0 0 . 2 3 6 ,  “ P R O C U R E M E N T ” ,  A N D  A R E  E X P E C T E D  T O  
M A I N T A I N  M A X I M U M  O V E R S I G H T  O V E R  T H E I R  P R O J E C T  A N D  

P R O C U R E M E N T  A C T I V I T I E S  W I T H  R E G A R D S  T O  B U Y  A M E R I C A N  
C O M P L I A N C E .  

R E C I P I E N T S  S H O U L D  M A I N T A I N  D O C U M E N T A T I O N  A T  A  L E V E L  
T H E Y  F E E L  I S  A P P R O P R I A T E  T O  S H O W  C O M P L I A N C E  W I T H  T H E  

R E C O V E R Y  A C T  B U Y  A M E R I C A N  P R O V I S I O N SR E C O V E R Y  A C T  B U Y  A M E R I C A N  P R O V I S I O N S .



International Agreementsg

I N T E R N A T I O N A L  A G R E E M E N T S
O B L I G A T I O N  O N L Y  A P P L I E S  T O  P R O J E C T S  V A L U E D  A T  O R  

A B O V E  $ 7 , 8 0 4 , 0 0 0 .

M A N Y  S T A T E S  A N D  S U B - F E D E R A L  E N T I T I E S  H A V E  S P E C I F I C  
E X C L U S I O N S  F R O M  C E R T A I N  A G R E E M E N T S
S E E  A P P E N D I X  S U B P A R T  B  O F  2  C F R  1 7 6

H T T P : / / E D O C K E T . A C C E S S . G P O . G O V / 2 0 0 9 / P D F / E 9 - 9 0 7 3 . P D F

F E B R U A R Y  1 6 :  U . S . — C A N A D A  A G R E E M E N T  E F F E C T I V E  D A T E .  
T H I S  G I V E S  C A N A D A  A C C E S S  T O  E E C B G  A N D  S E P  T H I S  G I V E S  C A N A D A  A C C E S S  T O  E E C B G  A N D  S E P  

P R O J E C T S  A B O V E  $ 7 . 8 0 4  M I L L I O N .



C t  H d  d Computer Hardware and 
Software

S O F T W A R E  I S  N O T  A  M A N U F A C T U R E D  G O O D - N O T  S U B J E C T  T O  B A

I S  T H E  C O M P U T E R  H A R D W A R E  “ B R O U G H T  T O  T H E  
C O N S T R U C T I O N  S I T E  F O R  I N C O R P O R A T I O N  I N T O  T H E  C O N S T R U C T I O N  S I T E  F O R  I N C O R P O R A T I O N  I N T O  T H E  

B U I L D I N G . ”

I S  I T  P E R M A N E N T L Y  A T T A C H E D  T O  O R  F I X E D  T O  R E A L  
O ?P R O P E R T Y ?

D E T E R M I N A T I O N  M U S T  B E  M A D E  B Y  T H E  G R A N T E E .  



N il bilit  Nonavailability 
Issued Waivers

‘ B L A N K E T ’  W A I V E R S  T H A T  A R E  B O T H  R E T R O S P E C T I V E  A N D  
P R O S P E C T I V E .  C O V E R  A L L  P R O C U R E M E N T  P A S T ,  P R E S E N T ,  

A N D  F U T U R E .  
G A S  O  A    O  A  O C  A A  G R A N T E E S  W H O  H A V E  T H E  N E E D  F O R  A  P R O D U C T  A L R E A D Y  
C O V E R E D  I N  A  W A I V E R  N E E D  T O  D O C U M E N T  C O M P L I A N C E ,  

B U T  D O  N O T  N E E D  T O  A P P L Y  F O R  A  W A I V E R .

1 7  T O T A L  I T E M S  A S  O F  A U G U S T  1 1 ,  2 0 1 0



Expired Public Interest Waiverp

N A T I O N W I D E  L I M I T E D  P U B L I C  I N T E R E S T  
W A I V E R S  F O R  P U R C H A S E S  O F  L E D  L I G H T I N G  

A N D  H V A C  U N I T S  B E F O R E M A R C H  3 1 ,  2 0 1 0 .  

M U S T  H A V E  T A K E N  S U B S T A N T I A L  S T E P S  M U S T  H A V E  T A K E N  S U B S T A N T I A L  S T E P S  
T O W A R D S  P R O C U R E M E N T  A S  D E F I N E D  I N  

W A I V E R



Solar Public Interest Waiver

1 ) D O M E S T I C A L L Y - M A N U F A C T U R E D  M O D U L E S  C O N T A I N I N G  
F O R E I G N - M A N U F A C T U R E D  C E L L S ,  

2 ) F O R E I G N - M A N U F A C T U R E D  M O D U L E S ,  W H E N  C O M P R I S E D  
O F  1 0 0  P E R C E N T  D O M E S T I C A L L Y - M A N U F A C T U R E D  C E L L S ,  
A N D  A N D  

3 ) A N Y  A N C I L L A R Y  I T E M S  A N D  E Q U I P M E N T  ( I N C L U D I N G ,  
B U T  N O T  L I M I T E D  T O ,  C H A R G E  C O N T R O L L E R S ,  B R E A K E R S  
A N D  F U S E S ,  R A C K S ,  T R A C K E R S ,  C A B L E S  A N D  A L L  
O T H E R W I S E  I N C I D E N T A L  E Q U I P M E N T  W I T H  T H E  O T H E R W I S E  I N C I D E N T A L  E Q U I P M E N T  W I T H  T H E  
E X C E P T I O N  O F  I N V E R T E R S  A N D  B A T T E R I E S )  W H E N  
U T I L I Z E D  I N  A  S O L A R  I N S T A L L A T I O N  I N V O L V I N G  A  U . S .  
M A N U F A C T U R E D  P V  M O D U L E ,  O R  A  M O D U L E  
M A N U F A C T U R E D  A B R O A D  B U T  C O M P R I S E D  E X C L U S I V E L Y  
O F  D O M E S T I C A L L Y - M A N U F A C T U R E D  C E L L S .   



De Minimis Waiver

DE MINIMIS WAIVER FOR 
INCIDENTAL ITEMS UP TO A LIMIT OF 

NO MORE THAN 5 PERCENT OF THE 
TOTAL COST OF THE IRON, STEEL, 

A  A AC  GOO S S  AND MANUFACTURED GOODS USED 
IN AND INCORPORATED INTO A 

PROJECTPROJECT.



RED FLAGS!!!!
BUY AMERICAN IS  NOT!! !

RED FLAGS!!!!

A BALANCING OR PERCENTAGE OF CONTENT TEST-
IT  DEPENDS UPON THE LOCATION OF FINAL 

MANUFACTURING (“SUBSTANTIAL 
TRANSFORMATION ”)TRANSFORMATION )

SUBJECT TO NAFTA FOR PROJECTS UNDER 7.8  
MILLION DOLLARSMILLION DOLLARS

THE “BUY AMERICAN CLAUSE” OF THE FAR- WATCH 
OUT FOR MANUFACTUR ERS USING THE TERMS OUT FOR MANUFACTUR ERS USING THE TERMS 

“SUPPLY ITEM” “BUY AMERICAN CLAUSE”,  “BUY 
AMERICAN ACT” OR “BUY AMERICAN CONTENT” 

COMPLIANT- THIS IS  NOT THE STANDARD,  AND THE 
PRODUCT MAY NOT BE COMPLIANT WITH SECTION PRODUCT MAY NOT BE COMPLIANT WITH SECTION 

1608 OF THE RECOVERY ACT.



In Summary
G U I D A N C E  A N D  F A Q S
•G U I D A N C E  O N  D O C U M E N T I N G  C O M P L I A N C E  W I T H  T H E  R E C O V E R Y  
A C T  B U Y  A M E R I C A N  P R O V I S I O N S

Su a y

A C T  B U Y  A M E R I C A N  P R O V I S I O N S
•G U I D A N C E  O N  M A N U F A C T U R E D  G O O D S  A N D  S U B S T A N T I A L  
T R A N S F O R M A T I O N  F O R  F I N A N C I A L  A S S I S T A N C E  A W A R D S
•R E C O V E R Y  A C T  B U Y  A M E R I C A N  G U I D A N C E  O N  I M P L E M E N T I N G  T H E  
A G R E E M E N T  B E T W E E N  C A N A D A  A N D  T H E  U N I T E D  S T A T E S  O F  
A M E R I C A  O N  G O V E R N M E N T  P R O C U R E M E N T  A M E R I C A  O N  G O V E R N M E N T  P R O C U R E M E N T  
•I N T E R N A T I O N A L  T R A D E  A G R E E M E N T S  A N D  T H E  R E C O V E R Y  A C T  B U Y  
A M E R I C A N  P R O V I S I O N S :  F R E Q U E N T L Y  A S K E D  Q U E S T I O N S  
•C O M P U T E R  H A R D W A R E  A N D  S O F T W A R E :  F R E Q U E N T L Y  A S K E D  
Q U E S T I O N S  Q U E S T I O N S  
•G U I D A N C E  O N  T H E  B U Y  A M E R I C A N  P R O V I S I O N S  A S  A P P L I E D  T O  E E R E  
P R O J E C T S  F U N D E D  B Y  A R R A  ( O L D I E  B U T  G O O D I E )  

E E R E  B U Y  A M E R I C A N  W A I V E R S
•N A T I O N W I D E  N O N A V A I L A B I L I T Y  W A I V E R S  ( 4  F O R  A  T O T A L  O F  2 2  
I T E M S )
•D E  M I N I M I S  P U B L I C  I N T E R E S T  W A I V E R
•S O L A R  P U B L I C  I N T E R E S T  W A I V E R  A S  A M E N D E D
•N A T I O N W I D E  L I M I T E D  P U B L I C  I N T E R E S T  W A I V E R  F O R  L E D  L I G H T I N G  
A N D  H V A C  U N I T S



QUESTIONS???Q

A D D I T I O N A L Q U E S T I O N S  C A N  B E  S U B M I T T E D  TO :   
B U YA M E R I C A N @ E E . D O E . G O V

W E B S I T E :  
H T T P : / / W W W 1 . E E R E . E N E R G Y. G O V / R E C O V E RY / B U Y _ A M E R I C A N _ P R O V

I S I O N . H T M L


